
G O V E R N M E N T  O F  THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJLJSTMENT 

Appeal N G .  1 4 0 3 3 ,  of Hugh J .  Beins ,  pu r suan t  t o  11 DCMR 
5 2 0 0 . 2  and 3 1 0 5 . 1 ,  from t h e  d e c i s i o n  of  t h e  Zoning 
A c m i n i s t r a t o r ,  d a t e d  August 2 3 ,  1983, apgroving the i s suance  
o f  'r3uilding P e r m i t  No. B-297556 f o r  the c o n s t r u c t i o n  of a 
r e a r  a d d i t i o n ,  and from t h e  d e c i s i o n  made on October 2 7 ,  
1 9 8 3 ,  t o  r e s c i n d  a s t o p  work o r d e r  and a l low the c o n s t r u c t i o n  
t o  coiitiliue a t  3812 Joce lyn  S t r e e t ,  N . W . ,  i n  an R-1-B 
D i s t r i c t .  (Squai-E 1 8 5 6 ,  L o t  5 4 ) .  

HEARING DATES: February 8 ,  and 15, 1984; March 13, 1985; 
September 17, 1986; and September 1 9 ,  
1990.  

DECISION DATES: February 1 5 ,  1984 (Beiich Decision) ; May 
1, 1985; Ncvembei- 6, 1986; and October 3 ,  
1990. 

FINDINGS OF FACT: 

1. The p rope r ty  t h a t  i s  t h e  s u b j e c t  of t h i s  appeal  i s  
l o c a t e d  on t h e  n o r t h  s i d e  of  Joce lyn  S t r e e t ,  N . W . ,  between 
3 8 t h  and 39th S t r e e t s ,  and i s  known as  premises  3813 Jocelyn 
S t r e s t ,  N.W. The p r o p e r t y  is improved w i t h  a s i n g l e - f a m i l y  
dwe l l ing  t h a t  was c c n s t r u c t e d  3 e f o r e  195s. Befci--e  t h e  
conc t ruc t io rA  t h a t  i s  a t  i s sue  in this a p p e a l ,  tli,? minimum 
5!epth of r e a r  y a r d  w a E  l e s s  t 3 a r  2 5  f e e t .  

- PROCEDURAL BACKGROUND 

L. / T i i ~  i1-israi:z &>pea l  1,qa;; f i l e d  011 Noveinber 2 8 ,  193,. 
ApFel la i l t s  a r e  t h e  owners o f ,  arid r e s i d e  a t .  3.512 Kanawah 
S t r e e t ,  N.W., immediateiy t o  t h e  n o r t h  of the sub jec t  
p rope r ty ,  across  a p u b l i c  a l l e y  t h a t  i s  twelve f e e t  wide.  

3 .  Ey letre'- da t ed  Dscember 6 ,  1883, ANC 3 G  asked 
sever-al  q u e s t i o n s  about  t h e  case and the Zoning Regu la t ions .  
By l e t t , e r -  d a t e d .  December 1 5  1 S E 3  t h e  Execut ive Director- 
responded a p p r o p r i a t e l y  t o  AHC 3 G .  

4 .  By l s c t e r  d a t e d  January 1 7 ,  1 9 8 4 ,  ANC 3 G  s z a t e d  
t h a t  i t  would n o t  t h e n  comn;eilt cn zhe s u b s t a n t i v e  aspects cf 
this c a s e .  
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5 .  The appea l  cha l l enges  t h e  d e c i s i o n  of t h e  Zoning 
Adminis t ra tor  approving Bu i ld ing  P e r m i t  N o .  13-297556, da t ed  
August 2 2 ,  1983,  a l lowing  t h e  c o n s t r u c t i o n  of a r e a r  a d d i t i o n  
a t  premises 3813 Jocelyn S t r e e t ,  N . W . ,  and t h e  d e c i s i o n ,  
da t ed  October 2 7 ,  1983 ,  t o  r e s c i n d  a s t c p  work order,  da t ed  
October 2 6 ,  1 9 8 3 ,  which r e c i s s i o n  allowed c o n s t r u c t i o n  t o  
con t inue .  

6 .  The bases  f o r  t h e  appeal  a r e  as fo l lows:  

a .  The permi t  was e r roneous ly  i s sued ;  

b .  The  s t o p  work o r d e r  was improperly r e sc inded ;  

c .  The D i s t r i c t  v i o l a t e d  due process  by i t s  
f a i l u r e  t o  g i v e  n o t i c e  and a hea r ing  a t  any 
t ime,  i n  p a r t i c u l a r  about a meeting h e l d  on 
October 2 7 ,  1 9 8 3 ;  

d .  P o r t i o n s  of t h e  c o n s t r u c t i o n  v i o l a t e  t h e  
twenty- f ive  f o o t  rear yard  requirement;  and 

e .  The c o n s t r u c t i o n  v i o l a t e s  t h e  Zoning 
Regula t ions  governing enlargement ,  expansion,  
o r  ex tens ion  of e x i s t i n g  non-conforming 
s t r u c t u r e s  o r  u s e s .  

7 .  The p e r m i t t e e s  untier Permit B - 2 9 7 5 5 6 ,  who owl1 t he  
s u b j e c t  p rope r ty ,  appeared a s  p a r t i e s  t o  t h e  c a s e ,  pursuant  
t.3 11 DCMR 3399.1. 

3 .  P e r n i t t e e s  moved t o  dismiss t h e  appeal  on t h e  
fo l lowing  grounds : 

a .  T h e  Government of t h e  D i s t r i c t  of Columbia i s  
es topped from revoking t h e  b u i l d i n g  permit  
i s s u e d  f o r  c o n s t r u c t i o n  cf 3n a d d i t i o n  and 
ocher  work; and 

b. The appeal i s  b a r r e d  by l a c h e s .  

9 .  By o rde r  da ted  May 2 9 ,  1 9 8 4 ,  t h e  Board d ismissed  
t h e  appeal  on t h e  ground t h a t  t h e  D i s t r i c t  of Columbia was 
estopped from revoking the b u i l d i n g  permi t .  
no t  reach the i s u e  of l a c h e s .  Appel lan ts  p e t i t i o n e d  t o  t h e  
D i s t r i c t  c f  Columbia Court  of Appeals f o r  review of t h e  
Eoard'  s dec i s ion .  After- c e r t a i n  proceedings ,  t h e  Court 
gran ted  the Motion of  t h e  D i s t r i c t  of Columbia t o  remand t h e  
case  t o  t h e  Board. A f t e r  remand, t h e  O f f i c e  of  t h e  

The Board d i d  
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Coi-poraEion L'oiinse: advised  t h e  Board t h a t :  ( 1 j estoppel 
does n o t  apply  t o  a p p e l l a n t s ;  ( 2 )  tile Board snou ld  deny the 
motion t o  d i smis s  t h e  appea l  on t h e  b a s i s  of e s t o p p e i ;  and 
( 3 )  7;he Board should  proceed t o  addres s  the i ssue  o f  l a c h e s .  
The Chai r  so ruleo as a p r e l i m i n a r y  m a t t e r  t o  t h e  h e a r i n g  on 
March 13, 1985. 

1 0 .  By o r d e r  d a t e d  November 8 ,  1 9 8 8 ,  t h e  Board 
dismissed t h e  appea l  on the ground t h a t  the appeal  was b a r r e d  

by t h e  l a c h e s  of a p p e l l a c t s  i n  f i l i n g  t h e  appea l .  

11. Appe l l an t s  p e t i t i o n e d  t.3 t h e  D i s t r i c t  of Columbia 
Court  of Appeals f o r  review of the Board ' s  d e c i s i o n  t o  
dismiss t h e  appea l .  

1.2.  By d e c i s i o n  d a t e d  March 3 0 ,  1 9 9 0 ,  the Court of 
Appeals r e v e r s e d  t h e  d e c i s i o n  of  t h e  Board. The c o u r t  h e l d  
t h a t  t h e  p e r m i t t e e s  had n o t  made t h e  showing necessa ry  t o  
suppor t  the a p p l i c a t i o n  of l a c h e s  i n  t h i s  appea l .  

1 3 .  On September 1 9 ,  1 9 9 0 ,  t h e  Board conducted a 
h e a r i n g  on t h e  merits of  t h e  appea l .  A s  a p re l imina ry  ma t t e r  
a t  t h e  h e a r i n g  on t h e  merits,  t h e  Board considered and denied  
t h e  r e q u e s t  of t h e  p e r m i t t e e s  t h a t  t h e  h e a r i n g  be postponed 
t o  a l low them t o  seek  c o r r e c t i v e  v a r i a n c e s .  B y  l e t t e r  da t ed  
Septenber  1 0 ,  1 9 9 0 ,  ANC 3 G  had suppor ted  a postponement. The 
Board coilclu5€d t h a t  proceeding  t o  hea r  t h e  appes l  on t h e  
merits wouid be t h e  f a i r e s t ,  e a s i e s t ,  and c l e a r e s t  way t o  
proceec .  

1 4 .  ANC 3 G  has  not submi t ted  wr i t t e i i  comments about  t he  
s u b s t a n t i v e  i s s u e s  t h a t  a r e  germane t o  t h e  appea l .  

THE M E R m  

1. Pe rmi t t ees  have completed c o n s t r u c t i o n  a s  approved 
by a u i l d i n g  P e r m i t  No. B - 2 9 7 5 5 6 .  

2 .  Before t h e  c o n s t r u c t i o n ,  p e r m i t t e e s '  house was 
c l o s e r  t han  2 5  feet t o  t h e  r e a r  l o t  l i x e ,  i n  t h a t  t h e  gar-age 
and f ami ly  rcom ( " g a r a g e  wing") were w i t h i n  e i g h t  f e e t  of t h e  
real- l o t  l i n e .  The  remainder o f  t h e  rear  of t h e  house was 2 5  
f e e t  from t h e  rear- l o t  l i n e .  

3 .  T h e  c o n s t r u c t i o n  had the foilowirig e f f e c t  Ol i  t h e  
s i z e  of t h e  r e a r  ya rd :  

a .  T h e  n o r t h  w a l l  of  t h e  k i t chen  was er.tend.ed 4 
f e e t  toward t h e  r e a r  l o t  l i n e ,  so t h a t  i t  came 
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wit i i i r :  2 1  f e e t  cf t h a t  l i n e :  

b. k deck was c o n s t r u c c e d  irL the area nortk; af 
rrhe k i t c h e a  and easr. of the gai-age wing .  The 
new & c k  i s  & feet h i g h  and ex?;ends t c  w i t h i n  
f e e t  of t h e  rear  l o t  i i n e .  

c .  T h e  famill7 room above ti-:e ga rage  was extended 
approximacely 2 1 / 2  f e e t  t o  the  w e s t ,  f o r  i t s  
f u l l  l e n g t h ,  a l l  of  which i s  w i t a i i i  2 5  feer: of 
the rear lct l i n e ;  and 

d .  T c  t h e  n o r t h  cf  t h e  garage wing. a p l a t f o r m  
a n 2  s t a i r w a y  were c o n s t r u c t e d .  Th i s 
s t r u c t u r a l  eleKiellt i s  w i t h i n  i n c h e s  of  t h e  
r e a r  13t l i n e .  T h e  s t a i rway  ieads  from zhe 
new deck t c  The ground.  There i s  no  door at 
t h e  aoi-th end of t h e  g a r a g e  wing. H a d  tiie 
deck n o t  Seen b u i l t ,  t h i s  szaii-way would. n o t  
l ehd  t o  ~che ground. from a door. 

CONCLUSIONS OF LAW 

1. Before t h e  c o n s t r u c t l o n  in 1 9 8 3 ,  the  res idepce of 
the p2rmitLees d i d  n o t  conform t o  t h e  rear y a r d  r e q u i r e m e n t s  
as  s e t  forth i n  11 DCMR 4 0 4 . 1 .  because t h e  g a r a g e  wing was 
e1itirei.y l o c a t e d  i n  t he  r e q u i r e 2  r e a r  y a r d .  

3 .  The 4 - f o o t  a id i t i r3n  t o  rne i l o r th  of t h e  :*:itchei: 
v i o l a t e s  11 DCMF, 20Gl.3ib) and ( c ) .  IL do?s n o t  coiiforni t o  
ti-ie LS-foct  rear y a r d  r equ i r emen t ,  an?. i t  ex tends  t o  the e a s t  
the p1.-e-I5i;.3 eacrcachment  i n t o  tiie r s q u i r G d  r ea r  yard .  

4 .  T n e  deck  v i o l a t e s  l i  DCMR 2 ~ 3 0 1 . 3 ( b )  and ( c ;  in t h e  
same maliner 3s  the  k i t c h e n  wali addition. 

5 .  The family room e x t e n s i o n  ir, t h e  garage w i n g  
v i o l a t e s  11. DCMF!. ;1031.3(b;;  and  i c j ,  I t  does n G t  col1forr:i t o  
:he 25-foot s e a r  y a r e  r e q u i r e m e n t ,  m C  I t  ex tends  t o  t h e  wesz 

facr ,  t k t  tk is  enlarSement i s  r ~ o t  on tjie ground level of the 
r e a r  y a r d  does not make it. conforming .  I u r s u a n t  t o  t he  
d E f i n i t i c n  of "ya rd"  i n  11 DCKR 1 9 9 ,  a ya rd  t f i a t  i x  r e q u i r e d  
by the Zonifig R s g u i a t i o n s  must be open to t he  sky  from the 

~11e pre-lGQ' -I u . ~  e:~croa.chment i n t o  t he  requii-Ed real- y a r d .  T h e  

gl-cul-ld UP . 
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6 .  The platform and stairway to the north of the 
garage wing violate 11 DCMR 2001.3(b) and ( c ) .  The platform 
and stairs do not conform to the 25-foot rear yard 
requirements, and they extend to the north the pre-1983 
encroachment into the required rear yard. Because the 
nonconforming deck is the only connection between the 
stairway and a door, the stairway is not rendered conforming 
by 11 DCMR 2503.4. 

7 .  It would be unreasonable tc read 11 DCMR 404.4 as 
validating the 1983 construction. To do so would essentially 
nullify the 1983 amendments to the nonconformity provisions 
of the Zoning Regulations. 

8 .  Because ANC 3G did not submit comments on the 
substantive merits of the appeal, the ANC comments are beyond 
the scope of the factual and legal issues before the Board. 

Accordingly, it is ORDERED that the appeal is GRANTED, 
and the decision of the Zoning Administrator is hereby 
REVERSED. 

VOTE : 3-1 (Carrie L. Thornhill and Paula L. Jewel1 to 
grant the appeal; William Ensign to grant the 
appeal by proxy; Charles R .  Norris, not 
voting, not having heard the case; and William 
F. McIntosh, abstaining. 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

Edward L. CurFy 
Executive Director 
Zoning Secretariat 

JAN I 5 1991 FINAL DATE OF ORDER: 

UNDER 11 DCMR 3103.1, "NO DECISION OR ORDER OF THE BOARD 
SHALL TAKE EFFECT UNTIL TEN DAYS AFTER HAVING BECOME FINAL 
PURSUANT TO THE SUPPLEMENTAL RULES OF PRACTICE AND PROCEDURE 
BEFORE THE BOARD OF ZONING ADJUSTMENT." 


